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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JAVAR D. BARNER,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45053
ADA COUNTY NO. CR01-16-34335

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Pursuant to a plea agreement, Javar D. Barner pleaded guilty to one count of accepting
the earnings of a prostitute. The district court imposed a sentence of seven years, with two years
fixed. On appeal, Mr. Barner asserts that the district court abused its discretion by imposing an
excessive sentence.
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Statement of the Facts & Course of Proceedings
In October of 2016, a woman was admitted to the St. Alphonsus emergency room in
Boise with high blood sugar. (Presentence Report (hereinafter, PSI), p.4.)1 The woman told a
nurse that she was a prostitute, and her pimp had beat her and withheld insulin from her. (PSI,
p.4.) When the police responded, the woman said that she started working as a prostitute when
she was 14 years old, and she was introduced to Mr. Barner when she was 17. (PSI, p.4.) She
said that Mr. Barner and his wife drove her to Idaho for prostitution. (PSI, p.4.) She explained
that, after getting in a fight with Mr. Barner, she left the hotel where they were staying and met a
man who took her to a strip club. (PSI, p.4.) She said she woke up later in a motel room and
called 911 because she was feeling ill as a result of her diabetes. (PSI, p.4.)
Law enforcement subsequently located and arrested Mr. Barner in Twin Falls. (PSI, p.4.)
He was later charged with one count of interstate trafficking in prostitution, two counts of
receiving pay for procurement of prostitution, one count of accepting the earnings of a prostitute,
and two counts of procurement for prostitution. (R., pp.42-43.) Pursuant to a plea agreement,
Mr. Barner agreed to plead guilty to one count of accepting the earnings of a prostitute. (Tr., p.5,
Ls.10-11, p.18, Ls.7-10.)

In exchange, the State agreed to dismiss the other charges and

recommend a sentence of seven years, with two fixed. (Tr., p.5, Ls.12-14.) At the sentencing
hearing, the State asked the district court to impose that sentence.

(Tr., p.38, Ls.1-2.)

Mr. Barner’s counsel asked the district to place Mr. Barner on probation. (Tr., p.41, Ls.10-12,
p.43, L.25 – p.44, L.1.) The district court imposed a sentence of seven years, with two years
fixed. (Tr., p.53, Ls.12-18; R., pp.68-70.) Mr. Barner filed a notice of appeal timely from the
district court’s judgment of conviction. (R., pp.72-73.)
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All citations to the PSI and its attachments refer to the 404-page electronic document.
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ISSUE
Did the district court abuse its discretion when it imposed a sentence of seven years, with two
years fixed, following Mr. Barner’s plea of guilty to one count of accepting the earnings of a
prostitute?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Sentence Of Seven Years, With
Two Years Fixed, Following Mr. Barner’s Plea Of Guilty To One Count Of Accepting The
Earnings Of A Prostitute
Based on the facts of this case, Mr. Barner’s sentence of seven years, with two years
fixed, is excessive because it is not necessary to achieve the goals of sentencing. When there is a
claim that the sentencing court imposed an excessive sentence, the appellate court will conduct
an independent examination of the record giving consideration to the nature of the offense, the
character of the offender, and the protection of the public interest. See State v. Reinke, 103 Idaho
771, 772 (Ct. App. 1982) (citation omitted).
Independent appellate sentencing examinations are based on an abuse of discretion
standard. State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000) (citing State v. Wolfe, 99 Idaho
382 (1978)). Appellate courts conduct a multi-tiered inquiry when an exercise of discretion is
reviewed on appeal. “The sequence of the inquiry is: (1) whether the lower court rightly
perceived the issue as one of discretion; (2) whether the court acted within the outer boundaries
of such discretion and consistently with any legal standards applicable to specific choices; and
(3) whether the court reached its decision by an exercise of reason.” State v. Hedger, 115 Idaho
598, 600 (1989) (citation omitted). When a sentence is unreasonable based on the facts of the
case, it is an abuse of discretion. State v. Nice, 103 Idaho 89, 90 (1982). Unless it appears that
confinement was necessary “to accomplish the primary objective of protecting society and to
achieve any or all of the related goals of deterrence, rehabilitation or retribution applicable to a
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given case,” a sentence is unreasonable. State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982).
Accordingly, if the sentence is excessive, “under any reasonable view of the facts,” because it is
not necessary to achieve these goals, it is unreasonable and therefore an abuse of discretion. Id.
There are several mitigating factors that illustrate why Mr. Barner’s sentence is excessive
under any reasonable view of the facts. First, Mr. Barner expressed remorse and accepted
responsibility for this offense.

These are long-recognized mitigating factors.

See State v.

Shideler, 103 Idaho 593, 595 (1982). At the sentencing hearing Mr. Barner said, “I am very
ashamed at how my selfishness has affected those I care about as well as myself.” (Tr., p.44,
Ls.17-19.)

He went on to say, “I would like to apologize to the State of Idaho for my

wrongdoing . . . .” (Tr., p.47, Ls.22-23.) Also, in his comments to the court for the PSI,
Mr. Barner said, “I have made some poor life decisions that have led me down the wrong path
and ultimately led me to be here in front of you today and I take 100% accountability for my
actions . . . .” (PSI, p.14.) Similarly, at the sentencing hearing, he said, “I know there is no one
to hold accountable except for myself, and I am a hundred percent to blame for my present
situation.” (Tr., p.44, Ls.13-15.)
Mr. Barner also had a troubled and difficult childhood. He said he would rather not talk
about it in detail but revealed that he was abused as a child. (PSI, pp.7-8) Mr. Barner also
explained that his father passed away when he was only 17 years old, and his mother died five
years later. (PSI, p.7.) A defendant’s difficult and abusive childhood should also be considered
as mitigating information. See State v. Gonzales, 123 Idaho 92, 93-94 (Ct. App. 1993).
Additionally, Mr. Barner still has the support of friends and family. For example, his
uncle said that Mr. Barner was a good and active father and a “compassionate family guy.” (PSI,
p.8.) Mr. Barner’s friend also wrote a letter on Mr. Barner’s behalf in which he described
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Mr. Barner as a “good friend, mentor, brother, and a great father.” (PSI, p.404.) The support of
family and friends is also considered mitigating information. See State v. Baiz, 120 Idaho 292,
293 (Ct. App. 1991).
Mr. Barner’s conduct while in the Ada County Jail also supported a shorter sentence. At
the sentencing hearing, his attorney pointed out that “within two weeks” of entering the jail after
his arrest, Mr. Barner had “signed up for the inmate worker program and within three weeks was
an inmate worker . . . .” (Tr., p.40, L.22 – p.41, L.2; see also PSI, p.33.) A defendant’s good
conduct while incarcerated is also a recognized mitigating factor. State v. Snapp, 113 Idaho 350,
351 (Ct. App. 1987).
In light of all the mitigating information in this case, Mr. Barner’s sentence was excessive
because it was not necessary to accomplish the goals of sentencing outlined in Toohill. A shorter
sentence would still achieve the goal of protecting society. It would also serve as a strong
deterrent and ensure that there was substantial retribution for the offense. As such, given the
facts of this case, Mr. Barner’s extended sentence was not necessary and was therefore
unreasonable. The district court abused its discretion when it failed to adequately consider the
multiple mitigating factors in this case and thus failed to reach its sentencing decision through an
exercise of reason.
CONCLUSION
Mr. Barner respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 13th day of April, 2018.
__________/s/_______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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